§ 55-9-04. General.

(a) The provisions of this Article shall also apply to a business combination with an
other entity which at any time has been the beneficial owner, directly or indirectly, of more than
twenty percent (20%) of the outstanding voting shares, considered for the purposes of this
section as one class, notwithstanding that the other entity has reduced its percentage of shares
below twenty percent (20%) if, as of the record date for the determination of shareholders
entitled to notice of and to vote on the business combination, the other entity is an "affiliate" of
the corporation.

(b) For the purposes of the Article, an other entity shall be deemed the beneficial owner
of any shares of the corporation's capital stock which the other entity has the right to acquire
pursuant to any agreement, or upon exercise of any conversion rights, warrants or options, or
otherwise (whether the right to acquire shares is exercisable immediately or only after the
passage of time); and, further, the outstanding shares of any class of capital stock of the
corporation shall include shares deemed beneficially owned through the application of the
foregoing, but shall not include any other shares which may be issuable pursuant to any
agreement, or upon exercise of any conversion rights, warrants or options, or otherwise.

(©) A majority of the continuing directors shall have the power and duty to determine
for the purposes of this Article on the basis of information known to them whether (i) an other
entity beneficially owns more than twenty percent (20%) of the voting shares; (ii) an other
entity is an "affiliate" or "associate" of another; (iii)) an other entity has an agreement,
arrangement or understanding with another; and (iv) the assets to be acquired by the
corporation, or any subsidiary thereof, have an aggregate fair market value of less than five
million dollars ($5,000,000).

(d) Nothing contained in this Article shall be construed to relieve any other entity from
any fiduciary obligation imposed by law. This Article shall be broadly construed so as to be
applicable to any transaction reasonably calculated to avoid the application of the provisions
hereof including, without limitation, any merger or other recapitalization, initiated by or for the
benefit of an other entity that owns more than twenty percent (20%) of the voting shares, which
would reincorporate a corporation under the laws of another state or which would reorganize a
corporation as an unincorporated entity. (1987, c. 88, s. 1; 1989, c. 265, s. 1; 1999-369, s.
1.6.)
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